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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are: 


1. whether appellant's parole revocation and his 


subsequent incarceration are void and illegal where: 

A) appellant requested, and was denied, counsel 
at his revocation hearing by the Board of 
Parole; 
appellant requested, and was denied, an 
opportunity to present witnesses in his own 
behalf at his revocation hearing by the Board 
of Parole; 
appellant requested, and was denied, counsel 
at his preliminary hearing conducted by a 
hearing examiner of the Board of Parole; 
appellant requested, and was denied, an op- 
portunity to present witnesses in his own 
behalf at his preliminary hearing before a 
hearing examiner of the Board of Parole? 

2. whether appellant's petition for a Declaratory 
Judgment was rendered moot by appellee's offer of a new hear- 
ing by the Board of Parole, with counsel, since the appellant 
was seeking the further relief indicated in I (B), (C), and 
(D), supra. 

3. whether this Court should exercise its discretion 


and order appellant's release since: 


ii. 


appellant has been incarcerated for seventeen 


(17) months without a valid hearing and is 


not now, nor has he been at liberty; and 


A hearing on the alleged parole violation 
now, would be arbitrary because the unrea- 
sonable delay of seventeen (17) months would 


make improbable a fair hearing on the subject. 
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ARGUMENT 


THE APPELLANT'S PAROLE REVOCATION, AND HIS SUB- 
SEQUENT INCARCERATION, ARE VOID AND ILLEGAL, 

SINCE HE REQUESTED, AND WAS REFUSED, COUNSEL AND 
THE RIGHT TO CALL WITNESSES AT HIS REVOCATION 
HEARING BEFORE THE PAROLE BOARD, AND SINCE HE 
REQUESTED, AND WAS REFUSED, COUNSEL AND THE RIGHT 
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MENT WAS NOT RENDERED MOOT BY APPELEES' OFFER 
OF A NEW HEARING BY THE PAROLE BOARD, WITH 
COUNSEL, SINCE THE APPELLANT WAS SEEKING FUR- 
THER RELIEF AS INDICATED IN POINT I, SUPRA...«. 


THIS COURT SHOULD EXERCISE ITS DISCRETION 

AND ORDER APPELLANT'S RELEASE SINCE: (A) HE 
HAS BEEN INCARCERATED 17 MONTHS WITHOUT A 
VALID HEARING, AND (B) A HEARING NOW, BE- 
CAUSE OF THE UNREASONABLE DELAY WOULD ON THE 
SAME ALLEGED PAROLE VIOLATION BE BOTH ARBI- 
TRARY AND UNFALTRe coevoseccccorerrecseeceeeeoeee 


Lr t : 
Require, in the Interests of Justice, 
That This Court Exercise Its Discretion 
To Order Appellant Released...ccceccesiooece 


The Appellant is Entitled to a Forth- | 
with Release, Since, in Effect, He Has 
Been Held for 17 Months Without a Hear- 
ing and a New Hearing at This Time Would 


Not Be Within a Reasonable Time From The 


Date of His Rearrestecccccccccccccccccovece 
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JURISDICTIONAL STATEMENT 


This case is before the Court on appeal from an Order 
of the District Court granting summary judgment and dismiss- 
ing a petition for Declaratory Judgment. The petition sought 
to have the Appellant's rights declared relating to his de- 
tention by the United States Parole Board and to test the 
validity of the Board's action in revoking his parole and 
reimprisoning him. Hurley v. Reed, 110 U.S. App.D.C. 32 
(1961) 288 F.2d 844 (1961) Robbins v. Reed, 106 U.S. App-D.C. 
51, 269 F.2d 242 (1959). The District Court had jurisdiction 
under Title 28 U.S.C. §2201, 2202. This Court has jurisdic- 
tion pursuant to 28 U.S.C. §1291. 


STATEMENT OF FACTS 


Robert Thompson, hereinafter referred to as Appellant, 
served in the United States Armed Services during World War 
II (J.Ae 4). On June 22, 1945, he was found guilty of a homi- 
cide by General Court Martial and sentenced to life imprison- 
ment (J.A. 4). This sentence was subsequently reduced to a 
term of twenty-eight (28) years by the Army Clemency Board 
(J.-A. 4). Appellant began serving this sentence immediately, 


and after a period of ten (10) years and four (4) months, he 


was paroled on May 31, 1955 (J.A. 4). 
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During the next five (5) years, appellant lived in 
the Bridgeport, Connecticut aréa (J.A. 7). He supported him- 
self by work in the construction industry and as a truck driver 
fox the Armstrong Tire and Rubber Company (JeAe 6). 

On July 12, 1960, after being informed that his wife- 
to-be was seriously ill in New Jersey, appellant. immediately 
called his parole officer, Mr. Markowski, to inform him of his 
impending sojourn (J.A. 8). Finding Mr. Markowski out of his 
office and unavailable, he informed a secretary at the parole 
office and left word of the emergency circumstances neces- 
sitating his trip to New Jersey (JA. 8). 

While approaching his destination on the New Jersey 
Turnpike, appellant stopped the car he was driving at the 
request of the State Police, who searched the automobile (J. 
A. 9). A pistol, later explained to belong to an acquaint- 


ance of the appellant, was found in the glove compartment 


of the car (J.A. 9). The pistol had been disarmed (J.A. 9). 


A clip of cartridges was found on the seat of the automo- 
bile (J.A. 9). The police then charged appellant with con- 
cealment of a prohibited weapon (J.A. 10). Bail was set for 
appellant and upon his return to Bridgeport at 4 later date, 
he submitted a written report of the incident to his parole 
officer, Mr. Markowski (JeA- 10). Appellant was given a 


two-month sentence which was satisfied by time he had already 
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Spent in a New Jersey jail (J.A. 10). On November 10, 1960, 
appellant was charged with a parole violation by the Parole 
Board and two months later on February 3, 1961, a prelimi- 
nary statement was taken by a parole caseworker (J.A. 5). 
At the meeting at which this statement was taken, appellant 
was without the aid and benefit of requested counsel and 
was not permitted to call witnesses on his behalf (J.A. 6, 
7, 8, 9, 10). 

On February 7, 1961, a member of the United States 
Parole Board conducted a "hearing’ at the Lewisburg Peni- 
tentiary (J.A. 4 ). At this “hearing'’: appellant was not 
offered the assistance of requested counsel or even advised 
of his right to have and obtain counsel (J.A. 4). It is 
also uncontroverted that appellant was not allowed to have 
voluntary witnesses appear in his behalf at this "hearing'., 
although they were willing to testify (J.A. 5). 

On March 14, 1961, appellant's parole was revoked 
(JA. 4). 

Shortly thereafter, on July 17, 1961, appellant filed 


a petition for a Declaratory Judgment under authority of 
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Title 28 U.S.C. $2201, in the District Court for the Dis- 


trict of Columbia (J.A. 1). Subsequently, on May 24, 1961, 


the Parole Board offered him a new hearing, with the right 


to have the assistance of counsel if desired (J.A. 4). The 
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Board has never indicated to appellant that it would permit 
him to call witnesses at this rehearing (J.A. 3 ).- Nor 
did the Board offer appellant a new preliminary interview 
at which he might call witnesses or be represented by coun- 
sel (J.A. 4) The offer which was made by the Parole Board 
was not accepted (J.A. 4). ! 

On September 1, 1961, the appellee Board moved for 
Summary Judgment in the District Court (JeA. 3). The ap- 
pellant, Robert Thompson, filed an answer to this motion 
on September 16, 1961 (J.A. li). On November 9, 1961, the 
District Court, Holtzoff, J., granted the appellees! Motion 
for Summary Judgment (J.A. 12). : 

Thereafter, on November 16, 1961, Plaintiff petitioned 
for leave to appeal in forma pauperis (J.A. de This pe- 
tition was considered on January 31, 1962, by Chief Judge 
Miller and Judges Fahy and Washington of this Court (JA 

). An order was entered that day granting appellant 
leave to appeal without prepayment of costs (J. A. ). 
On January 11, 1962, appellant applied for bond pending ap- 
peal of this case, but this was denied by the District Court 
(JeA- )- 
Review of this ruling denying bond was requested by 


appellant on March 23, 1962 (JA. )- Presently, appel- 


land is confined at the District of Columbia Jail. He has 
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been incarcerated continuously since November 10, 1960, pur- 


suant to the action of appellees. 


STATUTORY PROVISIONS APPLICABLE 


Amendment_>5 United States Constitution, provides in part: 


No person shall..-be deprived of life, liberty, 
or property without due process Of laWeee- 


Amendment 6, United States Constitution, provides: 


In all criminal prosecutions the accused shall 
enjoy the right to 4 speedy and public trial, by 
an impartial jury of the state and district where- 
hall have been committed, which dis- 
viously ascertained by 
£ the nature and cause 
fronted with the wit- 
lsory process for 


nesses agains 
and to have the 


obtaining witnesses 
assistance of counsel fo 


Title 28 U.S.C. Section 2201 provides: 


> 


(Creation of remedy) 
lIn a case of actual controversy within its 


jurisdiction, except with respect to Federal taxes, 
any court of the United States, upon the filing of 
an appropria 
any other lega 


te pleading may declare the rights and 
1 relations of any interested party 
seeking such declaration, whether or not further 
relief is or could be sought. Any such declara- 
tion shall have the force and effect of a final 


judgment oz decree and shall be reviewable as 


such.' 
Title 28, U.S.C. Section 2202 provides: 


(Further relief) 


ef based on a de- 
be granted, after 
any adverse 
ed by such 


“Further necessary or proper reli 
claratory judgment or decree may 
reasonable notice and hearing against 
party whose rights have been determin 


judgment." 
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Title 18, U.S.C. Section 4207 provides: 


(Revocation upon retaking parolee) 

"A prisoner retaken upon a warrant issued by the 

Board of Parole, shall be given an opportunity to 
appear before the Board, a member thereof, or an 

examiner designated by the Board. 


“The Board may then, or at anytime in its dis- 
cretion, revoke the order of parole and terminate 
such parole or modify the terms and conditions 
thereof. 


“If such order of parole shall be revoked and the 
parole so terminated, the said prisoner may be re- 
quired to serve all or any part of the remainder 
of the term for which he was sentenced. 


Title 29, U.S.C. Section 160(b) provides in part: 


“Whenever it is charged that any person has en- 
gaged in or is engaging in any such unfair labor 
practice, the Board . + + shall have the power to 
issue and cause to be served upon such person a 
complaint stating the charges in that respect and 
containing a notice of hearing before the Board 

or member thereof . . .. The person so complained 
of shall have the right to file an answer to the 
original or amended complaint and to appear in 
person or otherwise and give testimony at the 
place and time fixed in the complaint ... .- Any 
such proceeding shall, so far as practicable, be 
conducted in accordance with the rules of evidence 
applicable in the district courts of the United 
States under the rules of civil procedure for the 
district courts of the United States, adopted by 
the Supreme Court of the United States pursuant 

to section 2072 of Title 28." 


28 C.F.R. §2-39 (1949) Regulations of the Department of Jus- 


tice provides in part: 


wat the next meeting of the Board of Parole after 
the issuance of a warrant for the retaking of any 
paroled prisoner, the Board shall be notified there- 
of, and if the prisoner named shall have been re- 
turned to prison, he shall be given an opportunity 
to appear before the Board." 
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National Labor Relations Board Rules and Regulations and 
Statement of Procedure. 


Sec. 102.34 Hearings - provides in part: 


MThe hearing for the purpose of taking evidence upon 
a complaint shall be conducted by a trial examiner 
designated by the chief trial examiner in Washington, 
D.C. »- « «- Such hearings shall be public unless 
otherwise ordered by the Board or the trial examiner." 


Sec. 102.38 Rights of parties - provides: 


"Any party shall have the right to appear at such 
hearing in person, by counsel, or by other repre- 
sentative, to call, examine, and cross-examine wit- 
nesses, and to introduce into the record documen- 
tary or other evidence, except that the partici- 
pation of any party shall be limited to the extent 
permitted by the trial examiner: And provided fur- 
ther that documentary evidence shall be submitted 
in duplicate." 


Sec. 102.39 Rules of evidence - provides: 
"Any such proceeding shall, so far as practicable, 
be conducted in accordance with the rules of evi- 
dence applicable in the district courts of the 
United States, adopted by the Supreme Court of the 


United States pursuant to the Act of June 19, 1934. 
(U.S-C., Title 28, Secs. 723-B, 723-C)- 


STATEMENT OF POINTS 


The trial court erred in dismissing appellant's pe- 


tition for a declaratory judgment, since appellant is being 


illegally incarcerated as the result of a void parole revo- 


cation hearing. 
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SUMMARY OF ARGUMENT 


The appellant requested, and was denied, the right 
to be represented by counsel and the right to call volun- 
tary witnesses in his behalf, at both his final revocation 
hearing and at his preliminary interview by a nearing ex~ 
aminer of the Board of Parole. As a result, both hearings 
were null and void under 18 U.S.C., Sec. 4207 as construed 


by this Court. 


Though Appellees offered the Appellant a new hear- 


ing before the Board, with counsel if he desired, this ap- 
peal is not moot, since appellees have not offered the right 
to call witnesses at such a hearing; nor have they offered 
the right to counsel and the right to present witnesses at 
a new preliminary hearing. 

Appellant is entitled to at least a release pending 
new hearings, since he has been held for seventeen (17) 
months without a hearing and he is not now, nor has he been 
for seventeen months, at liberty. 

Finally, a de novo proceeding based upon the same 
alleged parole violation would be arbitrary at this time, 
since there would then be a grossly unreasonable delay be- 
tween the violation and the hearing. This long delay makes 


it improbable that the sources of evidence the appellant 
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wanted to present 'to the Board are available and that a fair 


hearing on the alleged parole violation could now be held. 


ARGUMENT 
I. 


THE APPELLANT'S PAROLE REVOCATION, AND HIS SUBSEQUENT IN- 
CARCERATION, ARE VOID AND ILLEGAL, SINCE HE REQUESTED, AND 
WAS REFUSED, COUNSEL AND THE RIGHT TO CALL WITNESSES AT HIS 
REVOCATION HEARING BEFORE THE PAROLE BOARD, AND SINCE HE 
REQUESTED, AND WAS REFUSED, COUNSEL AND THE RIGHT TO CALL 
WITNESSES AT HIS PRELIMINARY INTERVIEW BEFORE THE HEARING 
EXAMINER OF THE BOARD. 


A. h inal Revocation Hearing” wa n 

It is too'well settled for argument that the ap- 
pellant, upon his request for counsel and the right to pro- 
duce witnesses at his Parole Board Hearing, was entitled to 
those rights. 

“These two features, the presence of counsel and 

the receipt of evidence, are the basic character- 

istics of our whole system of administration of 


justice." Fleming v. Tate, 81 U.S. App.D.C. 205, 
207, 156 F.2d 848, 850 (1946). 


Since 1946, the requirements that a parolee may be represented 


by counsel and may present witnesses, should he so desire, 
have not deteriorated. Indeed, they have been solidified 

in an uninterrupted line of cases. See, e-g-, Moore v- Reed, 
100 U.S. App.D.C. 373, 246 F.2d 659 (1957); Robbins v. Reed, 
106 U.S. App.D.C. 51, 269 F.2d 242 (1959); Glenn v. Reed, 
110 U.S. App.D.C. 85, 289 F.2d 462 (1961); Reed v. Butter- 
worth, U.S. App.D.C. >» 297, F.2d 776 (1961); Barnes 
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v. Reed, No. 16,227 (1962). It follows that the entire Pa- 
role Hearing was vitiated by the Parole Board's denial of 
appellant's requests, since, 

NWhen revocation ensues upon a failure to com= 

ply with statutory procedural rights there is 


no discretion to revoke parole." Robbins v. 
Reed, supra, at 53. 


In the case at bar, appellees concede that the ap- 
pellant was not permitted to have counsel at the Parole Board 
hearing on February 7, 1961; nor was the appellant advised 
at that time of his right to counsel. Moreover, the appel- 
lant was not given the opportunity to have voluntary wit- 
nesses appear in his behalf. It is clear, upon these facts 
and in light of the settled decisions of this Court, the 
Board's "hearing" was invalid and void. 

Be The Preliminary Interview Before a Representative 

of th ard of Parole was Null and Void. 

It is equally clear that the appellant was entitled 
to representation by counsel and to produce witnesses at his 


preliminary interview with a hearing examiner of the Parole 


Board. The applicable statute, 18 U.S.C. 4207, provides in 


part: 


"Revocation upon retaking a parolee: 

A prisoner retaken upon a warrant issued by the 
Board of Parole, shall be given an opportunity 

to appear before the Board, a member thereof, or 
an examiner designated by the Board. The Board 
may then, or at any time in its discretion, re- 
voke the order of parole and terminate such pa- 
role or modify the terms and conditions thereof." 
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Only recently, this Court, in the case of Reed v. 
Butterworth, supra, had occasion to construe the phrase 
“shall be given an opportunity to appear." The Government 
contended at that time 


“that Congress intended only informal hearings 
for alleged violators of parole, that it would 
be administratively impossible to allow hear- 
ings to become more formal, and that the deci- 
sions of this and other courts indicate that 
witnesses need not be heard.'- At 777. 


In response, this Court quoted with approval from the 


Fleming case, ra, and held that case controlling: 


“We said (in Fleming): 

tWhat did Congress have in mind when it said 
that when so accused the parolee shall be given 
an opportunity to appear before the Board? It 
could not have meant merely his physical pres- 
ence. Such a statutory requirement must have 
had a purpose. The only conceivable purpose 
is that the parolee should be enabled to pre- 
sent whatever he may have to present pertinent 
to the question raised by his alleged act.! 
The District Court held that this provision 
means an effective appearance, and this ne- 
cessarily means the presence of counsel if 
the prisoner so elects and the receipt of 
testimony if he has testimony to present.’ 
Reed v. Butterworth, supra, at 77/, 778. 


Appellant now urges that these requirements apply 
with equal or greater force at the preliminary interview 
or hearing, whether before the Board, a member thereof, or 
an examiner designated by the Board. It is at this stage 


in the proceedings that the evidence is adduced upon which 
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the Board will make its ultimate determination to revoke or 
not to revoke. This very problem was dealt with by this 
Court in the case of Moore v- Reed, supra. Judge Denahes 
writing for the Court, came to the conclusion that lack of 
counsel in that case deprived the appellant of his effective 
“opportunity to appear before the Board.'' In that case, 
this Court was obviously dealing with the preliminary in- 
terview as well as the final hearing before the Board. 
The minutes of the examiner's interview were partially 
quoted and referred to throughout the opinion. The Court 
did this 

ito demonstrate that had there been counsel at 

the 'hearing' before the Examiner, much ‘could 

have been said and done to insure the Board's 

complete understanding of the problem.': Moore 

v. Reed, supra, at 378. (Emphasis added) 
The same is true of the case at bar, where several questions 
asked by the Examiner were clearly improper and prejudicial. 
The Examiner would permit neither representation by counsel 


nor presentation of witnesses by the appellant, though both 


were requested. 


The statute, 18 U.S.C. 4207, is clear, on its face, 


in granting the power of revocation to the Board alone. But 
it grants the right "to appear" before either "the Board, a 
member thereof, or an examiner designated by the Board.': The 


necessary construction of these two provisions is that the 
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Board may not delegate its power to revoke a parole. On the 
other hand, the Board may delegate its evidence-taking func- 
tion to a single member of the Board or to a hearing exam- 
iner. If the Board does delegate that function, as it did 
in the case at bar, it is submitted that the rights to coun- 
sel and to call witnesses apply at the evidence-taking hear- 
ing, as well as at the final revocation hearing by the Board. 
To construe the statute otherwise would undercut prior 
decisions of this Court. As indicated heretofore, this Court 
has ruled time and again that a parolee is entitled to coun- 
sel and to produce witnesses at a revocation hearing. Since 
the Board may properly delegate the evidence-taking function 
to a hearing examiner, the evidence will have been adduced 
and presented to the Board in report form, as in the instant 
case. The harm is already done before the final hearing of 
the Board. In order to enforce the guarantees dictated by 
this Court, it is essential that a parolee be represented 
and permitted to produce witnesses, if he so desires, at 
his interview or hearing before the Examiner. Thus, when 


the Parole Board convened and revoked appellant's parole, 


it did so on the! basis of a previously prepared transcript 


of evidence submitted by the hearing examiner. Then, even 


if the Parole Board had followed the clear mandate of this 
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Court and permitted representation by counsel and production 


of witnesses at appellant's final hearing, which it did not, 


the grant of rights would have been to no avail. The evi- 
dence, competent and incompetent, proper and prejudicial, 
had already been secured. If the right to counsel and the 
right to produce evidence are to have any neering, at all, 
these rights must be accorded at the hearing in which the 
evidence is adduced as well as at the final hearing before 
the Board. The procedures required by these underlying prin- 
ciples are well embedded in the practices of other adminis- 
trative agencies. See, e.g, 29 UsS-C. 160(b), Title 29 
C.F.eR. Sections 102.34, 102.38, and 102.39 (National Labor 
Relations Board). Obviously, that agency does not find it 
“administratively impossible" to conduct relatively formal 
hearings before its hearing examiners. How much more com~ 
pelling is the necessity for such procedural safeguards in 
the instant case, where 12 years of appellant's liberty is 
at stake, rather than merely "wages, hours or conditions of 
employment.'' Cf. Greene v. McElroy, 360 US. 474, 496 (1959). 
Finally, the preliminary hearing has many of the 
qualities and earmarks of an adjudicatory proceedings. The 
parolee stands accused of wrongdoing; evidence is taken which 
will provide the basis for the later formal determination 
by the Board of Parole; and a drastic legal sanction is im- 


posed upon the parolee as a direct consequence of that hearing. 


a5 = 


In such a situation, the recent case of Hannah v. Larsche, 
363 US. 420 (1960), makes it unmistakably clear that the 
Due Process Clause of the Fifth Amendment guarantees to the 
parolee the basic attributes of a trial-type hearing if he 
requests one. In Hannah, the Court noted: 
“Thus, when governmental agencies adjudicate or 
make binding determinations which directly affect 
the legal rights of individuals, it is imperative 
that those agencies use the procedures which have 
traditionally been associated with the judicial 
process-' 363 U.S. at 442. 
Among the procedures "traditionally associated with the ju- 
dicial process’ are a hearing in the district where the wrong- 
doing is alleged to have occurred, adequate notice of that 
hearing, the right to confront and cross-examine adverse wit- 


nesses, and the right to present the testimony of witnesses 


in one's own behalf. Failure of the hearing examiner to 


provide these procedures, as well as refusing appellant the 


right to representation by counsel, operated to deprive ap- 
pellant of his liberty without due process of law. 

For the foregoing reasons, it is submitted that both 
hearings, the preliminary hearing by the Examiner and the 


final hearing by the Board, are null and void. 
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II. 

APPELLANT'S PETITION FOR A DECLARATORY JUDGMENT WAS NOT 
RENDERED MOOT BY APPELLEES! OFFER OF A NEW HEARING BY THE 
PAROLE BOARD, WITH COUNSEL, SINCE THE APPELLANT’ WAS SEEKING 
FURTHER RELIEF AS INDICATED IN POINT I, SUPRA. | 

The appellant refused the offer of appellees! to a 
new revocation hearing by the Parole Board at which appel- 
lant might, if he wished, be represented by counsel. Ap- 
pellees contend that this invitation has the effect of moot- 
ing appellant's action. However, nowhere does it appear 
that the Board of Parole has offered the appellant the op- 
portunity to present witnesses at such a hearing. Moreover, 
nowhere does it appear that the Board has offered to begin 
de novo by permitting the appellant counsel and the right 
to call witnesses at the evidence-taking hearing by its 
hearing examiner. It is clear, then, upon this ground alone, 
that the appeal is not mooted, since appellees have offered 


the appellant only one of the four rights which he claims 


under the law. Barnes v. Reed, CCA No. 16,227, Decided 


Jan. 11, 1962. 
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THIS COURT SHOULD EXERCISE ITS DISCRETION AND ORDER APPEL- 
LANT'S RELEASE SINCE: (A) HE HAS BEEN INCARCERATED 17 
MONTHS WITHOUT A VALID HEARING, AND (B) A HEARING NOW, 
BECAUSE OF THE UNREASONABLE DELAY WOULD ON THE SAME ALLEGED 
PAROLE VIOLATION BE BOTH ARBITRARY AND UNFAIR. 

It is clear that the revocation hearing by the Parole 
Board was void and a nullity, since the Board would permit 
no representation by counsel and would not permit the appel- 
lant to call witnesses in his behalf. It is equally clear, 
appellant submits, that the hearing at which the evidence 
was taken was void and a nullity for the same reasons. The 


only remaining question is, to what relief, is the appellant 


entitled? Appellant urges that the only appropriate relief 


in this case is to order his release forthwith, upon the 


same terms and conditions which existed prior to the revo- 
cation of his parole. 
Ae Le 
in_the Interests of Justice. at This Court 


xercise its Discretion to Order A ant 
Released. 


In the case of Glenn v. Reed, 110 U.S. App-D.C. 85 
289 F.2d 462 (1961), this Court exercised its discretion to 
order the release of the plaintiff after 17 months of illegal 


incarceration following a void parole revocation hearing. 
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Subsequently, this Court amended its opinion to indicate that 
the decision to release was based upon the facts of that case, 
i.e., that the plaintiff alleged that the violation stemmed 
from a fabricated charge by a jealous woman. In other words, 
the fact that the revocation hearing was void, does not, ipso 
facto, as a matter of law entitle the plaintiff to release. 

In the case at bar, the plaintiff admitted leaving his parole 
district without permission, but did so on an errand of mercy, 
and only after several attempts to contact his parole officer 
to seek permission. He was apprehended in New Jersey for hav- 


ing in his glove compartment a disarmed pistol, which did not 


belong to him, and which was located only as the result of an 


illegal search and seizure. 

Moreover, this Court has had occasion, since the Glenn 
case, to indicate further factors to be considered in deciding 
whether or not to order the release of one in appellant's 
situation. In the case of Reed v. Butterworth, : U.S. App. 
D.C. 297 F.2d 659 (1961), this Court reaffirmed the re- 
quirements of counsel and the right to produce witnesses at 
parole revocation hearings. The Court held that Butterworth 


was entitled to a new hearing with counsel and with witnesses. 


The Court added significantly, 


= 5G) oS 
As Butterworth is now at liberty, and since this 
case does not seem to us as extreme as Glenn, we 
will not order his release. However, he should 
remain at liberty until a new hearing is accorded 
him. At p. 778. 
In the instant case, the appellant is not at liberty. His 
motions for appeal bond have been denied. Therefore, a new 
hearing based upon the same alleged violations would be ar- 
bitrary. (Subsection B infra). However, even if such a 
proceeding de novo should be thought by this Court not to 
be arbitrary, the appellant, like Butterworth, certainly 
should be “at liberty until a new hearing is accorded him." 
Be The Appellant is Entitled to a orthwith lease, 


Since, in Effect. He has been Held for 17 Months 
Without _a Hearing and a New Hearing at this Time 


Would Not be Within a Reasonable Time from the 
Date of his Rearrest. 


The appellant has been incarcerated since November 10, 
1960, at which time he was detained pursuant to the warrant 
of the Parole Board. Since his subsequent preliminary hear- 
ing and final Revocation Hearing were null and void, (see 
Glenn v- Reid, 110 U.S. App.D.C. 85, 289 F.2d 462 (1961), he 
has been held for 17 months without a hearing. 

The Courts have recognized time and time again, that 
a parolee in a revocation hearing is “entitled to a prompt 


hearing. Application of Gillette, 175 F. Supp. 255, 256 


(E-DeN-Ye 1959); Maca ve. Klecka, 22 F.Supp. 960, 961 (D. 


Md. 1938). In the recent case of United States v- Kenton, 
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287 F.2d 534 (2nd. Cir. 1961), the Court of Appeals held 


that a delay of 113 days between arrest and hearing was un- 
reasonable. The Court wrote: 
"Section 4207, in granting a hearing to alleged 
parole violaters, contemplates, without explicitly 
so providing, that the hearing shall be held with- 


in a reasonable time after the prisoner is 'retaken 


upon a warrant issued by the Board of Parole.'" 287 
F.2d at 535. 


Because of the length of time which has passed since November 
10, 1960, when appellant was arrested on a charge of having 
violated his parole, appellant cannot now be afforded the 
prompt and fair hearing required by the Fifth and Sixth Amend- 
ments to the United States Constitution, by 18 U.S.C. Sec. 
4207, and by the Regulations of the Board of Parole, 28 C.F.R. 
Sec. 2.39. In this connection, appellant urges a broad read- 
ing of the speedy trial guarantee of the Sixth Amendment to 
include proceedings which may result in imprisonment as a re- 
sult of specific conduct. The matter should onan not on the 
label attached to the proceeding, but rather upon the conse- 
quences to the accused. Cf. Green v. McElroy, 360 U.S. 474, 
496 (1959). Indeed, it has been recognized that while an un- 
reasonable delay of 113 days will not, in itself, vitiate 
an otherwise fair hearing, it is clear that, 

"A long delay in time makes it less likely that 

sources of evidence which the prisoner may ask 


the Parole Board to consider will be available." 
i ates v. Kenton, supra, at 536. 
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Such a rationale may well have been at the base of this 
Court's comment in Glenn v. Reed, supra: 


“The Board may (after the release of appellant) 
issue a new warrant for his arrest, but not with- 
out considering whether grounds for arrest now 
exist. Any further proceedings, from arrest to 
revocation, must be entirely de novo. It would 

be arbitrary to arrest appellant and revoke his 
parole merely because there might have been reason 
to do so some years ago." 


Appellant contends that he should be released, and the Parole 


Board required to begin de novo, if grounds for revocation 


should now exist. in view of the long and unreasonable delay 
between arrest and a valid hearing by the Board of Parole 
and/or its representative. 
CONCLUSION 

For the reasons and authority stated, the Parole 
Board's hearing on the appellant's alleged parole violation 
should be declared invalid and void and the appellant ordered 
released. Further, as any new Board hearing on this same 
matter would, because of the long lapse of time, be inher-- 
ently unfair, any further parole proceedings from arrest to 
revocation should be entirely de novo. 


Respectfully submitted, 


lil ‘ L. UL, ] 
trick A. McDonald F 


Counsel for Appellant 
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QUESTIONS PRESENTED 


1. Whether appellant is entitled to release because in 
its initial offer of a new parole revocation hearing the 
Board of Parole did not include the right of representa- 
tion by retained counsel and to presentation of the testi- 
mony of voluntary witnesses, when appellant was, in fact, 
offered these procedures at a later date and he refused 
the offers; and whether the Board was required to offer 
appellant the right to counsel and to appear with volun- 
tary witnesses at a new “preliminary interview.” 

2. Whether appellant was entitled to be offered a new 
revocation hearing in the district where the violation 
was alleged to have occurred. 

3. Whether appellant was entitled to be offered a new 


hearing with the right to confront and cross-examine 
persons who furnished the information upon which the 
Board acted to revoke his parole. 


Counterstatement of the case. 
Summary of argument 
Argument 


I. The Board’s offers of a new hearing with the oppor- 
tunity to be represented by counsel retained at appel- 
lant’s expense and to adduce the testimony of volun- 
tary witnesses cured the defect in the initial hearing.. 


Appellant was not entitled to be offered a new hear- 
ing in the district where the violation was alleged 
to have occurred 


Appellant was not entitled to be offered the oppor- 
tunity to cross-examine persons who furnished the 
information upon which the Board acted to revoke 
his parole 


Conclusion 
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BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


On June 22, 1945, appellant Robert Thompson was 
found guilty by an Army court-martial of killing another 
person with a carbine, and sentenced to life imprisonment 
(J.A. 4). This sentence was subsequently reduced to a 
term of twenty-eight years (J.A. 4). On May 31, 1955, 
after serving a period of ten years and four months in 
prison, he was released on parole (J.A. 4) and authorized 
to reside in the Bridgeport, Connecticut, district (J.A. 6). 

Appellant claims that on July 12, 1960, he received a 
telephone call informing him that a young lady in New 
Jersey, who was pregnant, apparently with appellant’s 
child, was “bad off sick” (J.A. 6, 8). Appellant, desiring 
to travel to New Jersey to see this girl, after telephoning 
his parole officer three times without being able to con- 
tact him, then “called the probation officer [sic] in which 
Mr. Markowski [the parole officer] is quite familiar with 
in Bridgeport and told the secretary the circumstances 
that I had to leave although I didn’t talk to Mr. Murphy 
***» (JA. 8). Appellant then left for New Jersey, 
although he admitted he had no permission to do so 
(J.A. 6, 8). On July 12, 1960, the car appellant was 
driving en route to see his girl was stopped by the New 
Jersey police (J.A. 8, 9).1 According to appellant, after 
showing the police his license he was told to “get out” 
of his car. The police observed that appellant had at- 
tempted to conceal a pistol ammunition clip while he was 
getting out of the car, and accused Thompson of taking 
the clip out of his pocket (J.A. 9). After Thompson’s 
disclaimer the police then searched the car and discovered 


1 Appellant also contends that the car was stopped while driving 
“down the road not speeding not breaking any laws” (J.A. 9). 
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a “German made semi-automatic” weapon in the glove 
compartment (J.A. 6, 8, 9). Appellant was thereupon 
arrested and charged with possession of a concealed 
weapon and ammunition (J.A. 5, 10). He was sentenced 
to two months imprisonment which was satisfied by time 
spent in jail awaiting trial (J.A. 6, 10). Appellant 
claims that the gun did not belong to him and that he 
was unaware of its existence in the car until he was 
en route to New Jersey (J.A. 8-9). He also claims to 
have disarmed the gun upon discovering it (J.A. 9). 

On November 10, 1960, upon his release from the New 
Jersey jail, appellant was arrested as a parole violator 
pursuant to a warrant issued by the Parole Board on 
August 25, 1960, and was returned to the Lewisburg 
Penitentiary. On February 3, 1961, he was interviewed 
by a parole case worker, at which interview he was 
questioned about the gun incident and other incidents 
and explained his position (J.A. 6-11). On February 7, 
1961, he was afforded a hearing before Board member 
Donovan. Mr. Donovan found that appellant readily ad- 
mitted leaving the district of Bridgeport, Connecticut 
without permission; that he had been arrested for possess- 
ing the pistol and the ammunition; that he had been 
convicted of possessing a concealed weapon and sentenced 
to the time he had already served in the New Jersey 
jail; that he had been arrested on three previous occasions 
for soliciting and disorderly conduct, and that “there 
seems to be no doubt in his mind, and he so states, that 
he has violated the terms and conditions of his parole 
and he pleads for a further opportunity under super- 
vision * * *” (J.A. 6). Mr. Donovan recommended 
revocation of parole (J.A. 6). Appellant’s parole was 
ordered revoked on March 14, 1961 (J.A. 4). 

Appellant was not advised of his right to retain counsel 
at his own expense to represent him during either the 
preliminary interview before the case worker or during 
the hearing conducted by Mr. Donovan (J.A. 4), and 
Mr. Donovan denied appellant’s request that he be rep- 
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resented by counsel (J.A. 2). However, on May 24, 
1961, appellant was advised “of his right to be repre- 
sented by counsel at a Revocation Hearing.” (J.A. 12). 
A statement was submitted to him “whereby he could 
indicate whether or not he desired to be represented by 
counsel, and he refused to sign this statement” (J.A. 12). 

On July 17, 1961, appellant filed in the District Court 
a petition for declaratory judgment (J.A. 1-3), in which 
he alleged that when called before Mr. Donovan, a mem- 
ber of the Parole Board, for his revocation hearing, 
“[pletitioner requested that he be represented by legal 
counsel at this hearing and said request was denied” 
(J.A. 2). The petition then noted that his parole was 
subsequently revoked and “[a]s a result, petitioner was 
not given an opportunity to obtain legal counsel or to 
present testimony and evidence in his behalf” * (J.A. 2). 
Appellant asked to be released from confinement (J.A. 
12). 

On September 1, 1961, the Board of Parole filed a 
motion for summary judgment or, in the alternative, a 
motion to dismiss (J.A. 3), and a “Statement of Material 
facts as to which there is no genuine issue,” (J.A. 4). 
The Government urged that inasmuch as appellant had 
been “offered a new hearing with the right to have the 
assistance of counsel if he so desired” (J.A. 4), and ap- 
pellant “did not avail himself of this offer,” (J.A. 4), the 
Board was entitled to a judgment in its favor as a matter 
of law (J.A. 3, 4). Attached to the motion was a sum- 
mary of appellant’s revocation hearing (J.A. 5, 6), and 
a transcript of appellant’s preliminary interview with 
a case worker (J.A. 6-11). 

On September 12, 1961, appellant, by his attorney, 
filed an “Answer To Motion of Summary Judgment”, 
stating that a genuine issue of material fact did exist 
and that the summary judgment should be denied (J.A. 
11). 


2The Joint Appendix does not appear to support appellant’s 
contention (Brief for Appellant, p. 3) that there were witnesses 
who “were willing to testify” in appellant’s behalf. 
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On November 9, 1961, the District Court granted the 
governme:t’s motion for summary judgment (J.A. 12). 

Meanwhile, on October 4, 1961, appellant was trans- 
ferred at his own request from Lewisburg Penitentiary to 
the District of Columbia jail in order to facilitate con- 
sultation with court-appointed counsel. On November 
9, 1961, the same day on which the District Court’s order 
granting the Government’s motion for summary judg- 
ment was entered, this Court held, in Reed v. Butter- 
worth, —— U.S. App. D.C. —, 297 F. 2d 776 (1961), 
that a parolee has a right to a hearing with the op- 
portunity to have voluntary witnesses testify in his be- 
half. Prior to that decision, the Board had not allowed 
this practice. Subsequent to Butterworth, the Board, in 
December of 1961, offered each prisoner incarcerated in 
a penitentiary under the Board’s jurisdiction, whose 
parole had been revoked, a new hearing at which he could 


3 The facts in this and succeeding paragraphs do not appear in 
the record, but they are necessary in order to understand the 
issue appellant raises concerning his lack of opportunity to have 
voluntary witnesses appear in his behalf at his revocation hearing. 
It is not entirely clear whether the issue of the right to appear 
with voluntary witnesses was raised by appellant in the district 
court. Compare J.A. 2, paragraph 6 with paragraph 8. Counsel 
for the Board treated the case as if this issue was not present 
(See J.A. 4, paragraphs 6 and 8; J.A. 12), and the district court 
appears to have treated the case in the same manner (See J.A. 
12). Moreover, the order of the court below was entered on the 
same day as this Court’s decision in Reed v. Butterworth, —— 
U.S. App. D.C. ——, 297 F. 2d 776 (1961), which established for 
the first time that a federal parolee had a right to appear with 
voluntary witnesses. The Butterworth decision was, therefore, not 
available to the district court prior to entry of its order, and this 
fact probably affords an additional explanation of why the case 
was treated as if only the counsel issue were present. Notwith- 
standing the doubtful procedural posture of this question, we 
believe that this Court should decide it now, rather than remand 
the case for another hearing. The question is purely one of law, 
and nothing would be gained by further delay. If the Court does 
decide to rule on this question, then, of course, it is entitled 
to examine relevant subsequent events which do not appear in the 
record because of the apparent understanding of what the case 
involved and the fact that the order here appealed was rendered 
prior to Butterworth. 
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present the testimony of voluntary witnesses.‘ As pre- 
viously noted, Thompson has been in the District of 
Columbia jail from October 4, 1961, continuously to this 
day. That institution is not supervised by the Board of 
Parole and is not routinely advised of changes in the 
Board’s policies. In consequence, the Board did not, until 
May 3, 1962, offer appellant a new hearing with the 
opportunity to have such witnesses. On May 1, 1962, 
in the course of preparing appellee’s brief, counsel for 
appellee discovered this administrative oversight. Counsel 
consulted with the Board of Parole, and on May 3, 1962, 
appellant was offered a new hearing in accordance with 
the Butterworth decision. Appellant declined to accept 
this offer.* 


+See, e.g., No. 16716, Hyser v. United States Board of Parole, 
Brief for Appellee, pp. 4, filed May 7, 1962, (typewritten); pp. 
8-4 (printed). 


’The prison records show the following affidavit: 


Re: Robert Thompson 
Reg. No. 16162-NE 


Date May 3, 1962 


I, the undersigned, do hereby swear and affirm that on the 

above date I advised Robert Thompson, who is now being 
held at the District of Columbia Jail, Washington, D. C., that 
he could if he so desired have a revocation rehearing at which 
he would have counsel and/or voluntary witnesses. I sub- 
mitted to him a statement whereby he could indicate whether 
or not he desired such a rehearing with counsel and/or 
witnesses, but he refused to sign such statement. 


/s/ Joseph N. Shore 
Name and Title 
Parole Executive 
US. Bd. of Parole 


Attest: (By Notary) 
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SUMMARY OF ARGUMENT 
I 


The Board’s offers of a new hearing with the oppor- 
tunity to be represented by counsel retained at 
appellant’s expense and to adduce the testimony of 
voluntary witnesses cured the defect in the initial 
hearing 


At his original revocation hearing, the Board of Parole 
failed to offer appellant the opportunity to be represented 
by counsel retained at his own expense or to present the 
testimony of voluntary witnesses. But this defect was 
cured by the Board’s subsequent offers in which appellant 
was advised of his right to a new revocation hearing 
at which he could be represented by his own counsel and 
at which voluntary witnesses would be allowed to appear, 
and appellant’s rejection of these offers. Krause v. 
Chappell, Misc. 1728, November 3, 1961 (C.A.D.C.). 
Glenn v. Reid, 110 U.S. App. D.C. 85, 289 F. 2d 462 
(1961) is inapposite inasmuch as, unlike Glenn, it is not 
disputed here that appellant violated his parole by leaving 
the district of supervision without permission and by 
possessing a concealed weapon and ammunition, for which 
he was convicted in a state court. Moreover, the Board 
was not required to offer appellant a new “preliminary 
interview” before a parole case worker because such inter- 
views are not required by 18 U.S.C. 4207 and, even when 
conducted, counsel and witnesses need not be allowed 
during this preliminary proceeding. 


I 
Appellant was not entitled to be offered a new hearing 


in the district in which the violation was alleged to 
have occurred 


Hearings in the district in which the violation occurred 
are required only in “criminal prosecutions” within the 
meaning of the Sixth Amendment, e.g., Binkley v. United 
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States, 282 Fed. 244 (C.A. 8, 1922); McGibboney v. 
Lancaster, 286 Fed. 129 (C.A. 5, 1928); ef. Myers v. 
United States, 264 U.S. 95 (1924), and a parole revoca- 
tion hearing is not a criminal prosecution. In Re Tate, 
68 F. Supp. 961 (D.D.C. 1946) affirmed sub. nom 
Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848 
(1946). 


Ill 
Appellant was not entitled to be offered the opportunity 


to cross-examine persons who furnished the informa- 
tion upon which the Board acted to revoke his parole 


The Fifth Amendment does not require confrontation 
and cross-examination where, as in the case of parole 
revocation hearings, traditionally this practice has not 
been followed, a privilege subject to governmental dis- 
cretion is involved, and the hearing occurs in a post- 
conviction situation. See e.g., Hannah v. Larche, 363 
U.S. 420 (1960) ; Fleming v. Tate, 81 U.S. App. D.C. 205, 


156 F. 2d 848 (1946); Cafeteria & Restaurant Workers 
Union v. McElroy, 367 U.S. 886 (1961) ; Escoe v. Zerbst, 
295 U.S. 490, 492 (1985); Jay v. Boyd, 351 U.S. 345 
(1956). 


ARGUMENT 
I 


The Board’s offers of a new hearing with the oppor- 
tunity to be represented by counsel retained at 
appellant’s expense and to adduce the testimony of 
voluntary witnesses cured the defect in the initial 
hearing 


On May 24, 1961, three and one-half months after 
appellant’s defective revocation hearing, he was offered 
the opportunity to be represented by counsel retained at 
his own expense at a new revocation hearing. He de- 
clined to accept this offer. The offer and appellant’s 
refusal cured the defect in the revocation hearing. See 
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Krause v. Chappell, Mise. 1728, November 3, 1961, where 
this Court unanimously denied a petition for leave to 
appeal in forma pauperis, on the ground that the record 
showed that “respondents twice offered petitioner a hear- 
ing at which he would be represented by counsel and that 
petitioner has failed to avail himself of the offer.” ° 
Similarly, on May 8, 1962, the Board offered appel- 
lant a new hearing at which he could be represented by 
counsel and at which he could adduce the testimony of 
voluntary witnesses in his behalf. This offer was made 
seventeen and one-half months after appellant was ar- 
rested as a parole violator. It was not made earlier, as 
explained supra, because appellant was located in the 


¢ Appellant also contends that he was entitled to counsel and 
witnesses at his “preliminary interview.” This interview is not 
the hearing before “an examiner” authorized by 18 U.S.C. 4207; 
rather, it is a procedure used by the Board in order that a pre- 
liminary determination may be made as to whether a parolee who 
has been rearrested should be released again without the necessity 
of a formal hearing. This is done when on the basis of the pre- 
liminary interview the Board feels that further detention is un- 
warranted. The transcript of the preliminary interview also may 
be used by the Board at the formal hearing. Obviously, appel- 
lant’s hearing, within the meaning of 18 U.S.C. 4207, was before 
a “member” of the Board, Mr. Donovan. No court has ever held 
that the procedural rights required in the formal hearing need be 
granted at any earlier period. Moore v. Reid, 100 U.S. App. D.C. 
373, 246 F. 2d 654 (1957) is not to the contrary. There, ob- 
viously, the only hearing was held by an examiner pursuant to 
the District of Columbia statute, D.C. Code 24-206, which is 
identical in this respect to the federal Act, and, therefore, this 
Court naturally held that appellant there should be advised of 
his right to representation by counsel before the examiner. Here, 
inasmuch as the Board was not required to provide a preliminary 
interview, the procedural rights accompanying the hearing con- 
templated by section 4207 need not be granted during the inter- 
view. See United States v. Nugent, 346 U.S. 1 (1953). 

Moreover, this question is irrelevant to this appeal. Once the 
original revocation proceedings are conceded to have been defec- 
tive, the only issue here is whether the Board’s offers of a new 
hearing were valid. And, of course, the Board need not offer 
a new “preliminary interview,” inasmuch as it is not required by 
the statute. Assuming arguendo that counsel and witnesses are 
necessary when such an interview is held, the Board would have 
to offer these rights only if it offered a new preliminary interview, 
which it did not. 
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District of Columbia jail, an institution not within the 
Board’s jurisdiction. But this delay does not, as asserted 
by appellant, call for Thompson’s release under the prin- 
ciple of Glenn v. Reed, 110 U.S. App. D.C. 85, 289 F. 
2d 462 (1961). The Court in Glenn amended its opinion 
sua sponte to emphasize that its decision to release Glenn 
turned not upon the delay involved but upon the peculiar 
substantive facts." The Court said (110 U.S. App. D.C. 
at 86-87, 289 F. 2d at 463-464) : 


Our decision to order release is based on the facts 
in this record. Appellant’s complaint alleged in sub- 
stance that the Board issued its parole violator’s 
warrant on the basis of a fabricated charge made 
by a ‘jealous woman’, and that after appellant was 
arrested the woman withdrew her charge. On these 
facts, together with the admittedly invalid hearing, 
we think we should exercise our discretion to order 
appellant’s release. The Board will thus be required 
to make a new decision whether to issue a warrant 
of arrest, taking into account the original charge, 
the alleged recantation, and any other information, 


whenever acquired, which the Board has before it. 
It is to issue this new decision as to an arrest that 
we order appellant’s release. 


It is true that appellant here purports to challenge 
the basis of his parole revocation by characterizing his 
drive from Bridgeport to New Jersey as an “errand of 
mercy” during which he was “apprehended . . . for having 
a disarmed pistol, which did not belong to him, and which 
was located only as the result of an illegal search and 
seizure.” Brief for appellant, p. 18. The far-reaching 
nature of this assertion should not escape the notice of 
this Court. Two assumptions underly the appellant’s 
contention. 

First, as to the “errand of mercy” proposition, appel- 
lant is claiming that this Court rather than the Board 


7In Krause v. Chappell, supra, petitioner’s invalid revocation 
hearing occurred on June 18, 1957; he was first offered a rehear- 
ing, with the opportunity to be represented by counsel, on June 
16, 1961, four years after the invalid hearing. 
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should decide whether appellant’s trip, admittedly a vw- 
lation of his parole, was justified by other circumstances. 
But this is exactly the kind of question the Board, and 
only the Board, is equipped to answer under 18 U.S.C. 
4207’s provision that after a hearing the Board “may 
then, or at any time in its discretion, revoke the order 
of parole and terminate such parole or modify the terms 
and conditions thereof.” To repeat, there is no question 
but that by merely leaving the Bridgeport area without 
permission, appellant violated his parole. How different 
this is from the Glenn situation, where the basic facts 
which established a violation of parole were assumed to 
be false. It is plain that without more, the Board could 
have revoked Thompson’s parole on the basis of the un- 
authorized trip. 

But, as the record plainly shows, revocation was 
ordered by the Board on at least one other ground as 
well: That appellant had been arrested and convicted 
in a New Jersey Court for possession of a concealed 
weapon and bullets. Appellant in his brief in effect 
makes a collateral attack upon this conviction on the 
grounds that the gun was not Thompson’s and that the 
search which revealed its presence was illegal. Surely 
the Board need not entertain such a collateral challenge; 
if appellant had these defenses, he was bound to raise 
them in his criminal prosecution. While the Board may, 
as it did here, consider appellant’s excuses, it certainly 
is entitled to rely upon the presumptive validity of a 
judgment of conviction and revoke parole on that basis. 
Cf. Freedman v. Looney, 210 F. 2d 56 (C.A. 10, 1954). 
In any event, contrary to appellant’s assertion, the search 
was by no means clearly unlawful inasmuch as the police 
must be presumed to have stopped the car for a valid 
reason * and upon alighting appellant was seen to conceal 
a pistol clip. Under those circumstances it is probable 
that the police had a right to search the car. 


8 Surely appellant’s mere assertion that he was stopped for no 
reason does not overcome the presumption of lawfulness which 
much attach to such police action. 


12 
Thus, while the time delay involved here is approxi- 
mately the same as in Glenn, the facts of the two cases 
are entirely different. These considerations remove this 
case from the scope of this Court’s ruling in Glenn. Ap- 
pellant was entitled only to a new hearing; he was 
offered such a hearing and he declined the offer. He is 
not entitled to be released.” 


i 


Appellant was not entitled to be offered a new hearing 
in the district where the violation was alleged to 
have occurred 


Appellant claims that he was entitled to be offered a 
new revocation hearing “in the district where the wrong- 
doing is alleged to have occurred.” Brief for Appellant, 
p. 15. In his view, the dictum in Hannah v. Larche, 363 
U.S. 420, 442 (1960) to the effect that in adjudicatory 
hearings agencies must use procedures “traditionally .. . 
associated with the judicial process” supports his venue 
argument, apparently on the theory that a hearing 
where the offense was committed is a practice associated 
with judicial proceedings. But this argument contains 
the fundamental flaw that such a venue requirement is 
traditionally associated with the judicial process only in 
a “criminal prosecution” within the meaning of the 
Sixth Amendment. Thus, for example, even criminal 
contempt proceedings in the federal courts, need not be 


® However, inasmuch as appellant was, by inadvertence, not 
offered a new hearing with the opportunity to produce witnesses 
in his behalf until shortly before this case was to be argued 
in this Court, it might be thought that he rejected the offer in 
order to avoid the possibility of prejudicing his case. The Board 
is therefore willing to keep open its offer of a new hearing until 
a reasonable time after this Court decides this case. If the deci- 
sion is adverse to appellant, he will be allowed a reasonable time 
to ask for a new hearing and the Board will afford him a new 
hearing upon his request. 


10 This interpretation of the Hannah case is unacceptable in 
any event. See Argument III, infra. 
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brought in the division of the district where the offense 
occurred, Myers v. United States, 264 U.S. 95 (1924), 
or in the same district where the contemptuous act was 
done, Binkley v. United States, 282 Fed. 244 (C.A. 8, 
1922) ; McCourtney v. United States, 291 Fed. 497 (C.A. 
8, 1923) ; Sullivan v. United States, 4 F. 2d 100 (C.A. 8, 
1925), or even in the same state, McGibboney v. Lan- 
caster, 286 Fed. 129 (C.A. 5, 1923). And, of course, a 
parole revocation hearing is not a “criminal prosecu- 
tion.” In Re Tate, 68 F. Supp. 961 (D.D.C. 1946), 
affirmed sub nom Fleming v. Tate, 81 U.S. App. D.C. 205, 
156 F. 2d 848 (1946). 

Similarily, although no court appears to have had 
occasion to decide this issue, it seems obvious that a 
federal sentencing court may revoke probation for vio- 
lations occurring in another district or state. Compare, 
e.g., Cupp v. Byington, 179 F. Supp. 669 (S.D. Ind. 
1960) (probation revoked in Nevada; violation appar- 
ently occurred in Indiana) .™ 

And surely 18 U.S.C. 4207 does not require a hearing 
where the parole violation occurred. The settled admin- 
istrative practice has always been to conduct such hear- 
ings in the penitentiaries. It is perfectly clear, that 
Congress never intended a revocation hearing to be a 
“eyiminal trial-type’ proceeding with all of the char- 
acteristics—such as a hearing where the offense was 
committed—of such a proceeding.** In fact, if appellant’s 
suggestions were accepted, the parole system could not 
effectively function under existing law, inasmuch as the 
Board members are presently able to dispose of the large 


11 Moreover, by providing that trial shall be “by an impartial 
jury of the State and district wherein the crime shall have been 
committed . . .”” the Sixth Amendment’s language reveals that 
one underlying reason for its venue requirement is to insure a 
local jury. This rationale is inapposite in the parole revocation 
situation because local officials will not conduct the hearing irre- 
spective of where it is held. 


12 See Hyser v. Reed, No. 16,716 (C.A.D.C.) Brief for Appellee, 
pp. 12-17 (printed); pp. 15-23 (typewritten). 
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number of violator cases (while conducting the other 
business of the Board as well) only because they are 
able to conduct many hearings in one place at a time. 
To require them to convene hearings every place where 
a violator happens to be arrested would impose an in- 
surmountable burden upon the system, cf. Hannah v. 
Larche, 363 U.S. 420, 442 (1960), and would thus render 
such a system wholly impracticable. Cf. Burns v. United 
States, 287 U.S. 216 (1982). The Board could do what 
appellant suggests only if it employed a great number 
of examiners, to be stationed in every judicial district 
in the United States and its possessions, ready to hold 
hearings at every place of arrest. But Congress has 
never appropriated funds for such a vast enterprise— 
suggesting that by the enactment of 18 U.S.C. 4207, Con- 
gress did not intend such a departure from the Board’s 
traditional practice. 

Finally, to conduct the hearings in the penitentiary 
does not seriously disadvantage the parolee. If his wit- 
nesses are unable to appear for a hearing because of the 
distance involved, there is no objection to their submitting 
letters or affidavits stating the facts about which they 
would have testified directly. Compared to the burden 
which would be imposed upon the parole system if hear- 
ings were held where appellant suggests, the disadvantage 
to the parolee is minimal. 


Ill 
Appellant was not entitled to be offered the opportunity 


to cross-examine persons who furnished the informa- 
tion upon which the Board acted to revoke his parole 


Appellant claims that the due process clause of the 
Fifth Amendment entitles him to “confront and cross- 
examine adverse witnesses.”** Brief for Appellant, p. 


13 Appellant does not claim that the parole revocation statute 
requires cross-examination. In any event, it is clear that the 
statute does not. This issue is fully discussed in Brief for Ap- 
pellee, pp. 21-28 (printed), pp. 30 et seq. (typewritten), Hyser v. 
Reed, No. 16,716 (C.A.D.C.). 
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15. This Court, of course, has long recognized that any 
procedural rights to which a parolee may be entitled are 
derived solely from the governing statute. E.g., Fleming 
v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848 (1946) ; 
Moore v. Reid, 100 U.S. App. D.C. 373, 246 F. 2d 654 
(1957). Appellant, however, relies upon the dictum in 
Hannah v. Lorche, 363 U.S. 420, 442 (1960) that 


. . . when governmental agencies adjudicate or 
make binding determinations which directly affect 
the legal rights of individuals, it is imperative that 
those agencies use the procedure which have tradi- 
tionally been associated with the judicial process. 


This statement was made in a case involving an in- 
vestigative function, not an adjudication. Moreover, the 
Court went on to say (Ibid.) : 


* * * as a generalization it can be said that due 
process embodies the differing rules of fair play, 
which through the years have become associated with 
different types of proceedings. Whether the Consti- 


tution requires that a particular right obtain in a 
specific proceeding depends upon a complexity of 
factors. The nature of the alleged right involved, 
the nature of the proceeding, and the possible burden 
on that proceeding, are all considerations which must 
be taken into account (emphasis added). 

The traditional view that parole revocation hearings 
are not trial-type adversary proceedings and the long- 
standing practice of the Parole Board strongly suggests 
that the Hannah language cited immediately above means 
that cross-examination is not required in a parole revoca- 
tion hearing."* And the post-Hannah decision in Cafeteria 
& Restaurant Workers Union v. McElroy, 367 U.S. 886 
(1961), confirms this view. In the Cafeteria Workers 
case the Court held that where a hearing is sought in 
circumstances which have traditionally and historically 
been viewed, like parole, as involving a “mere privilege” 


14This matter is fully treated in Hyser v. Reed, No. 16,716 
{C.A.D.C.), Brief for Appellee, pp. 12-17 (printed), pp. 15-23 
(typewritten). 
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subject to withdrawal at the discretion of the Government, 
the Constitution does not require a hearing at all.’* See 
also Jay v. Boyd, 351 U.S. 345 (1956); Williams v. 
Zuckert, —— U.S. App. D.C. —, 296 F. 2d 416 (1961) ; 
Beard v. Stahr, 200 F. Supp. 766 (D.D.C. 1961), (three- 
judge court). 

And yet another principle governs this case—the prin- 
ciple that once a defendant is convicted of a crime he has 
no constitutional right to any given procedure in sub- 
sequent proceedings. See, e.g., Fleming v. Tate, 81 USS. 
App. D.C. 205, 156 F. 2d 848 (1946). Thus, in Escoe 
v. Zerbst, 295 U.S. 490, 492 (1935), the Court, per 
Cardozo, J., discussed the process due a probationer whose 
probation had been revoked in these terms: 


In thus holding [that the probationer was en- 
titled to a hearing under the probation statute] we 
do not accept the petitioner’s contention that the 
privilege has a basis in the Constitution. Probation 
or suspension of sentence comes as an act of grace 
to one convicted of crime, and may be coupled with 
such conditions as Congress may impose. Burns v. 
United States, 287 U.S. 316." 


If it is true that there is no constitutional right to a 
hearing at all when probation is revoked by a court, 
a fortiori there is no constitutional right to cross-exami- 
nation when Congress sees fit to afford parolees a hearing 
before an administrative agency revokes parole. 

This principle was applied to the sentencing phase of 
post-conviction proceedings in Williams v. New York, 337 
U.S. 241 (1949). There, the Court upheld a death sen- 
tence imposed by a state court on the basis of “informa- 
tion supplied by witnesses with whom the accused had 
not been confronted and as to whom he had no oppor- 
tunity for cross-examination or rebuttal.” 337 U. S. at 


15 Persons like appellant are, of course, entitled to a hearing 
under the statute, and such hearing must conform to the standards 
laid down by law. 


16 This statement in the Escoe case has been reaffirmed by the 
Supreme Court as recently as Jay v. Boyd, 351 U.S. 345 (1956). 
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243. This decision turned in part upon the historically 
different treatment of trial and sentencing procedures.” 
A long line of cases have followed the Williams holding.” 

Thus it is settled that where traditionally cross-exami- 
nation has not been associated with a given type of pro- 
ceeding, and especially where the procedures demanded 
have been viewed as a matter of grace or privilege and 
occurr in a post-conviction situation, the due process 
clause of the Fifth Amendment does not require the 
practice of cross-examination. This distillation of the 
cases precisely describes the parole revocation situation. 


17Jt should be observed that the sentencing court in Williams 
first ascertained the facts concerning the defendant’s background 
and then exercised its discretion to impose the death sentence. 
This is analogous to the Board’s function of first determining 
whether a violation of parole has occurred and then deciding 
whether to revoke parole, yet in Williams the Court held that 
neither phase of the sentencing was subject to cross-examination. 


18 F.g., Solesbee v. Balkcom, 339 U.S. 9 (1950); Thomas v. 
Teets, 220 F. 2d 232 (C.A. 9); Zeff v. Sanford, 31 F. Supp. 136, 
738 (N.D. Ga. 1940); ALI, Model Penal Code, Tent. Draft No. 2, 
§ 707(5), pp. 54-55 (1956); see Note, Employment of Social In- 
vestigation Reports in Criminal and Juvenile Proceedings, 58 
Colum. L. Rev. 702 (1958) ; People v. Giles, 70 C.A. 2d Supp. 872, 
172 P. 2d 623 (Sup. Ct. App. 1945); State v. Moore, 108 A. 2d 
675, 49 Del. 29 (Sup. Ct. 1954); United States v. Durham, 181 
F. Supp. 503 (D.D.C., 1960); United States v. Greathouse, 188 
F. Supp. 765, 766 (M.D. Ala., 1960) ; Klingstein v. United States, 
217 F. 2d 711, 718 (C.A. 4, 1954); Friedman v. United States, 
200 F. 2a 690 (C.A. 8, 1952), cert. denied, 345 U.S. 926 (195 ); 
compare, Report of the Advisory Committee (on Federal Rules of 
Criminal Procedure), proposed Rule $2(c)(2), with Rule 32, F.R. 
Cr. P. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment should be affirmed. 


BURKE MARSHALL, 
Assistant Attorney General, 


Davin C. ACHESON, 
United States Attorney, 


HarRoLp H. GREENE, 

ALAN G. MARER, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 
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THIS COURT SHOULD EXERCISE ITS DISCRETION AND 
ORDER APPELLANT'S RELEASE SINCE: (A) HE HAS 
BEEN INCARCERATED 17 MONTHS WITHOUT A VALID 
HEARING, AND (B) A HEARING NOW, BECAUSE OF THE 
UNREASONABLE DELAY WOULD ON THE SAME ALLEGED 


PAROLE VIOLATION BE BOTH ARBITRARY AND UNFAIResceoee 5 
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Moore Ve Reid, 100 U.S. App-DeCe 373, 246 F.2d 654 (1957) -02 


ARGUMENT 
I. 
THE APPELLANT'S PAROLE REVOCATION, AND HIS SUBSEQUENT INCARCERA- 
TION, ARE VOID AND ILLEGAL, SINCE HE REQUESTED, AND WAS REFUSED 
COUNSEL AND THE RIGHT TO CALL WITNESSES AT HIS REVOCATION HEARING 
BEFORE THE PAROLE BOARD, AND SINCE HE REQUESTED, AND WAS 
COUNSEL AND THE RIGHT TO CALL WITNESSES AT HIS PRELIMINARY Y INTER- 
VIEW BEFORE THE HEARING EXAMINER OF THE BOARD. 

The Appellee concedes that Appellant's "hearing" before 

Mr. Donovan, a member of the Board of Parole, was defective. 


(Appelleets brief, pp» 7, 8, and 9). 


II. 
APPELLANT'S PETITION FOR A DECLARATORY JUDGMENT WAS NOT RENDERED 
MOOT BY APPELLEES!’ OFFER OF A NEW Soe BY THE PAROLE BOARD, 
WITH COUNSEL, SINCE THE APPELLANT WAS SEEKING FURTHER RELIEF AS 
INDICATED IN POINT I, SUPRA. 

It is suggested by appellee that the defect in the Appel- 
lant's “hearing was cured by an offer of a new hearing with counsel 
on May 24, 1961 (J.A. 12), and by a second offer of a new hearing 
with counsel and witnesses on May 31, 1962, immediately prior to 
the filing of appellees' brief in this Court. Appellee then rea- 


sons that this defect having been cured, the appeal is moot and 


this Court need not reach Yama raised by Appellant regarding 


his “preliminary hearing*. 
‘ . 


1/ Appellee goes to great lengths in its brief (Points II and III) 
in relation to the location of a prorosed new hearing, and the right 
to confront witnesses at such a hearing. These two matters were ai- 
luded to in pursuit of another point (Appellant's Brief, pp. 14, 15). 
The issues are not property, before this Court, since they were not 
raised below; Appellant does not press them here. Therefore, these 
portions of appellees! argument, though learned and perhaps well-take: 
do not require response here. 
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We submit that the crux of this case is the issue not dis- 
cussed at length by the appellee and only dealt with by footnote. 
(Appellees* Brief, p. 9, note 6). The question is whether Appellant 
was entitled to "appear" by retained counsel and with witnesses at 
his preliminary hearing. To aid this Court in deciding this cru- 
cial question, Appellee presents a peculiar and specious argument. 

This hearing, it is said, "is a procedure used by the Board 
in order that a preliminary determination may be made as to whether 
a parolee who has been rearrested should be released again without 
the necessity of a formal hearing. This is done when on the basis 
of the preliminary interview the Board feels that further detention 


is unwarranted,* 


One might just as well say, and be in accord with the facts 


of this case, that the hearing is used by the Board to determine, 
preliminarily, whether a parolee who has been rearrested should be 
held for further proceedings. This is done when, on the basis of 
the preliminary interview, the Board feels that further detention 
is warranted. In point of fact, therefore, this interview is not 
merely an aid to the parolee granted through the benevolence of the 
Board of Parole, as suggested by appellee but is, rather, a crucial 
stage whereby the evidence is taken which requires the parolee to 
remain in custody and defend himself in further proceedings. 

It is clear from Moore v- Reid, 100 U.S. App.D.C. 373, 246 
F.2d 654 (1957), and subsequent cases, that the hearing! at which 
counsel (and, later, witnesses) are required is the hearing or hear- 


ings at which evidence is adduced. It makes no difference whether 
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the evidence is taken by the Board of Parole, a member thereof, 
or an examiner of the Board, or by a combination of all three. 
The fact is that if evidence is to be taken at a hearing, the pa- 
rolee is entitled to his rights. In this connection, it should 
be noted that in the instant case the preliminary hearing before 
Mr. Dainof£, and the second hearing before Mr. Donovan, are in- 
distinguishable. Evidence is taken at both hearings; indeed, in 
the case at bar, the only nearing at which evidence was taken was 
the preliminary one before Mr. Dainoff. Mr.,Donovan's "summary 
sheet# (J.A. 5 thru 10) is clearly only a summary of the tran- 
script o£ the Dainoff hearing. Finally, as a result of each of 
these hearings, a recommendation is made upon which further action 
is based, The Dainoff hearing resulted in a recommendation that 
the parolee be put to a hearing before Mr. Donovan; the Donovan 
“hearing™ resulted in a recommendation that Appellant's parole 
be revoked by the Board of Parole. Appellant submits that if he 
was entitled to counsel and witnesses at either of these two "hear- 
ings", it is the first, before Dainoff, since it was the stage ‘at 
which evidence was taken, and is the hearing at which he was en- 
titled to those rights. 

Appellee, while:assuming, arguendo, that this position is 
well taken, disposes of it, still in footnote, as follows: 

once ke SelbtaY Sevecation peocstines are. conseded 

to have been defective, the only issue here is whether 


the Board's offers of a new hearing were valid. And, 
of course, the Board need not offer a new “preliminary 


-G&e 


interview," inasmuch as it is not required by the 
statute. Assuming arguendo that counsel and wit- 


nesses are necessary when gush an inkervice is held 
the Board would have to offer these rights if 


it offered a new pret eanery interview, which it 
did not." (Brief, of Appellee, p. 9, ne6). 


Appellee says, in effect, "we will pretend that the interview never 


occurred, let him go back for a new hearing by Mr. Donovan with 


counsel and witnesses." 

Aside from the fact that there are no safeguards to exac 
dicate the transcript improperly adduced by Dainof£, as there would 
be in a new trial by a court, there is another gaping weakenss in 
appellees! argument. Appellant submits that it would be arbitrary 
for the Board to order a new hearing, or to decide to conduct a 
hearing at all, without giving appellant the benefit of a preli- 
minary interview and a possible recommendation therein that ap- 
pellant should not be detained further. The appellant is thus 
deprived of the benefit of what is, admittedly, established ad-~ 
ministrative practice. Moreover, the Board, in offering appellant 
a new hearing, and requiring him to give an account of himself at 
such a hearing, is making that very decision upon ‘the basis of the 
evidence improperly procured by Dainoff. Therefore, to admit the 
validity of appellant! 8 argument that counsel and witnesses are 
required at the preliminary hearing is to conclude not that the 
appeal is moot, but that appellant is entitled to release. of 
course, the appellee does not admit that the requirements need 
be present at the preliminary hearing. This, we submit, is the 
issue for this Court to decide. : 
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ItlI. 


HOULD EXERCISE ITS DISCRETION AND ORCER APPELLANT'S 
(A) HE HAS BEEN IN 17 MONTHS WITHOUT 
AND (B) A HEARING: NOW UNREASON@= 


» BECAUSE 0 
ALLEGED: PAROLE VIOLATION BE BOTH 
! 


Once again, the appellee has not discussed or dealt with 
this issue. Therefore, we reiterate the views previously presented 
in our brief. (Appellant's brief, pps 17-21). 


CONCLUSION 
For the reasons and authority stated, the Parole Board's 
hearing on the appellant's alleged parole violation should be de- 
-clared invalid and void and the appellant ordered released. Further 
as any new Board hearing on this, same matter would, because of the 
long lapse of time, be inherently unfair, any further parole pro~ 
ceedings from arrest to revocation should be entirely de neve. 


Respectfully submitted, 
atrick A. McDona 


Yacovelle, Jr. 


U 424 Fifth Street, N. W. 
Washington 1, D. C. 


Counsel for Appellant 
(Appointed by the 
District Court) 
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UNITED STATES DISTRICT COURT . 
FOR THE DISTRICT OF COLUMBIA — 


ROBERT THOMPSON 
Petitioner 


Vv. 


RICHARD A. CHAPPELL, Chairman 
United States Board of Parole 


Civil Action No. 2301-61 


Respondent 
PETITION FOR A DECLARATORY JUDGMENT 
Comes now your petitioner, Robert Thompson, who respectfully 


shows: 


1. He is a citizen of the United States of America by birth; he 


is of legal age and of sound mind; and he is now illegally incarcerated 
in the United States Federal Penitentiary at Lewisburg. Pennsylvania. 
Petitioner, Robert Thompson, seeks relief from this illegal incarcera- 
tion, and now moves this Honorable Court to issue a Declaratory Judg- 
ement pursuant to the United States Code, Title 28, Section 2201 and 
2202, which authorizes this Court to declare the rights and other legal 
relations of any interested party seeking such Declaration, whether or 
not further relief is or could be sought. Also, the petitioner asserts 
this Honorable Court has jurisdiction to review the Board of Parole's 
action under section 10 of the Administrative Procedure Act, and 5 
U.S.C., Section 1009. 

2. The Petitioner, Robert Thompson, hereinafter referred to 
as Petitioner, is being held in the U.S. Penitentiary at Lewisburg, 
Pennsylvania upon order of the U.S. Board of Parole, hereinafter re- 
ferred to as Board, on detainer issued on or about August 30, 1960, 
for possession of a gun and crossing a state line, Petitioner's home 
on parole being Bridgeport, Connecticut. 

3. The above-named Respondent, Richard A. Chappell, is 
Chairman of the Board, the other members of the Board are not men- 
tioned. The Board is located in the H.O.L.C. BCE 101 Indiana 
Avenue, N.W., Washington, D.C. 
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4. On May 31, 1955, aiter completing about ten (10) years of 
a twenty-eight (28) year sentence for violation of the 92nd Article of 
War, Petitioner was released on parole from the U.S. Penitentiary, 
Lewisburg, Pennsylvania. 

5. On or about July 13, 1960, Petitioner was arrested by the 


State Police of New Jersey for possession of a gun, which was not his; 


on or about the 30th of August, 1960, the Board issued a warrant for 


violation of Petitioner's parole, referred to in paragraph 2. Petitioner 
avers that Mr. Kress, Federal Probation Officer in Trenton, New Jersey 
informed him that he would be permitted legal counsel at Parole Re- 
vocation Hearing upon his return to the U.S. Federal Penitentiary, at 
Lewisburg, Pa. 

6. On or about February 7, 1961, Petitioner was called before 
the Respondent's representative, Edward J. Donovan, for a hearing on 
his alleged parole violation. Petitioner requested that he be represented 
by legal counsel at this hearing and said request was denied. 

7. Subsequent to the hearing, Petitioner's parole was revoked 
by the Board without a statement of the reasons therefore. 

8. Asa result, Petitioner was not given an opportunity to obtain 
legal counsel or to present testimony and evidence in his behalf. Con- 
sequently, Petitioner was not given an opportunity to appear as required 
by Law (Title 18 U.S.C.A. Sec. 4207, Robbins v. Reed, 106 U.S. App. 
D.C. 51, 269 F. 2nd 242 (1959); Hurley v. Reed (D.C. Cir) decided 
February 2, 1961; Glenn v. Reed (D.C. Cir.) decided April, 1961). 

WHEREFORE, Petitioner respectfully prays that the Court: 

A. Review the "hearing" and action of the Board in the above 
matter, and 

B. Declare such "hearing" and action to be invalid, and 

C. After a proper hearing before this Court, issue a Mandatory 
Injunction against said Board ordering that Petitioner be forthwith 
released from the United States Penitentiary, Lewisburg, Pennsylvania 
and restored to freedom, and 
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D. For such other and further relief as may be proper and 


appropriate. 


Petitioner Pro Se 
Subscribed and sworn to before me this - day of July 1961. 


Notary Public 


[ Proof of Service] 


[ Filed September 1, 1961] 


MOTION FOR SUMMARY JUDGMENT OR, 
IN THE ALTERNATIVE, MOTION TO DISMISS 


AN Ae eS eS 
Comes now the defendant by his attorney, the United States 
Attorney, and respectfully moves the Court for an order granting a 
summary judgment in his favor on the grounds that no genuine issue 
as to any material fact exists as more particularly appears from the 
certified copies of the official records of the Bureau of Prisons, which 
are attached hereto and defendant is entitled to a judgment as a matter 
of law. | 
In the alternative, the defendant by his attorney, respectfully, 
moves the Court for an order dismissing the complaint on the ground 
that the controversy from which the complaint arose is now moot, 
/s/ Burke Marshall 
Assistant Attorney General 


/s/ Jom F, Byerly 
Attorney. Department of Justice 


/s/ David C. Acheson 
United States Attorney 
of Counsel 


[ Filed September 1, 1961] 


STATEMENT OF MATERIAL FACTS AS TO 
WHICH THERE IS NO GENUINE ISSUE, 


PURSUANT TO RULE 9(h) 


Defendant contends that there is no genuine issue as to the 
following material facts: 
1. Plaintiff was convicted by General Court Martial on June 22, 


1945, and was sentenced to life imprisonment for killing a person with 


a carbine. 

2. The sentence was subsequently reduced to a term of 28 years 
by the Army Clemency Board. 

3. Plaintiff was paroled under this sentence on May 31, 1955. 

4. A warrant charging him as a parole violator was issued on 
August 25, 1960, and he was arrested under this warrant on November 10, 
1960, upon his release from New Jersey State custody. 

5, Plaintiff was afforded a hearing by a member of the United 
States Board of Parole on February 7, 1961, at the Lewisburg Penitentiary. 

6. At this hearing plaintiff was not afforded the assistance of 
counsel nor was he advised of his right to the assistance of counsel. 

7. Parole was revoked on March 14, 1961. 

8. Subsequent thereto, plaintiff was offered a new hearing with 
the right to have the assistance of counsel if he so desired. 

9. He did not avail himself of this offer. 


/s/ Burke Marshall 
Assistant Attorney General 


/s/ John F. Byerly 
Attorney, Department of Justice 


/s/ David C. Acheson 
United States Attorney 
of Counsel 


[ Filed September 1, 1961] 
CERTIFICATE 
DISTRICT OF COLUMBIA, ss: 

I, James V. Bennett, Director of the Bureau of Prisons, Depart- 
ment of Justice, do hereby certify that Iam acting as the administrative 
head of said Bureau of Prisons, with official duties at Washington, D.C. 

I further certify that I have lawful custody of the records and 
files of the said Bureau, including the records of the United States Board 
of Parole pertaining to individual prisoners. : 

I further certify that the following attached instruments are 
exact copies of the original documents relating to the case of Robert 
Thompson v. Richard A. Chappell, Chairman, United States Board of 
Parole, Civil Action No. 2301-61: 

Preliminary Statement of Alleged Parole Violator dated 

February 3, 1961. 

Summary of parole revocation hearing dated February 7, 

1961. 

In Witness Whereof, I have hereunto set my hand and caused the 
seal of the Bureau of Prisons to be affixed this day of August, 
1961. 


/s/ James V. Bennett, Director 
Bureau of Prisons 


[SEAL] 


UNITED STATES BOARD OF PAROLE 
Transcript of Minutes 


THOMPSON, Robert 

Register Number 16162-NE 

Institution U.S. Penitentiary, Lewisburg, Pa. 
February 7, 1961 
Edward J. Donovan, Member 


SUMMARY 
Robert Thompson appears today for a hearing on his parole 
violation, which charges him with leaving the district without permission , 
possession of a concealed weapon and bullets, giving false and/or mis- 
leading information to the U.S. probation officer and local authorities. 
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He readily admits to leaving the district of Bridgeport, Connecticut 
to where he was paroled in May of 1955 without permission from his 
probation officer, was on his way, according to his own statement, to 
visit his girl friend who is pregnant by him, was arrested by the New 
Jersey state police on the New Jersey Turnpike near New Brunswick, 
New Jersey. on July 13, 1960, at which time he was found to be in pos- 
session of a semi-automatic pistol, as well as a clip of 7 bullets. 

He was convicted of the charge of being in possession of a con- 
cealed weapon and sentenced to the time which he had already served in 
New Jersey, which amounted to approximately two months. 

The record also indicates that during the period of time he was 
under supervision and while residing in Bridgeport, Connecticut, he 
was arrested on three previous occasions for soliciting and disorderly 
conduct. 

There seems to be no doubt in his mind, and he so states, that 
he has violated the terms and conditions of his parole and he pleads for 
a further opportunity under supervision, indicating that, in his opinion, 
he has conducted himself in a fairly decent manner for a period of about 
five years before being arrested on this offense of having a gun in his 
possession. 

There appears to be no doubt that he has violated the terms and 


conditions of his parole and it is recommended that it be revoked. 


PRELIMINARY STATEMENT OF ALLEGED PAROLE VIOLATOR 
Q. Your true name is Robert Thompson. A. Yes, sir. 
Q. You were paroled from Lewisburg on May 31, 19550na 
military sentence of 28 years. A. Yes. 
Q. To which district were you released ? A. Bridgeport, 
Connecticut. 


Q. What type of employment did you have after you were re- 


leased? A. I was working with the Armstrong Tire & Rubber Company, 
as a truck driver and for a construction company. 
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Q. How many years did you work at Armstrong ? A. I worked 


at Armstrong for about two years, Sir. 

Q. On the whole, while you were on parole were: you regularly 
employed? A. Yes Sir I was. 

Q. With whom did you make your home? A. First with my sister 
and aunt, then later I went on my Own. 

Q. Most of the time that you were out you lived 1 in Bridgeport, 
Connecticut, is that correct? A. Bridgeport and Norwalk. 

Q. According to the record in May 1958 you were arrested in 
Bridgeport, Connecticut on a charge of Breach of the Peace; do you 
recall that arrest and can you explain something about it ? A. Yes. The 
young lady I was going with was supposed to have been getting an divorce 
from her husband and I found out later that she was not getting a divorce 
so I quit messing around with her. She came around one day when I was 
getting off from work and she asked me was I going home with her and I 
said "no" and she said you will go home with meor you will go back to the 
penitentiary, and I said you try to send me back to the penitentiary and 
this is when she went and called the police that I threatened her. 

Q. What was the disposition of that charge? A. Suspended sentence. 

Q. On October 1959 you were arrested in Bridgeport, Connecticut 
again for the same charge. Do you recall that? A. Yes. In the rest- 
aurant where I was working a young lady was bothering a customer and 
he came over to me and asked me did customers have to be annoyed so 
I said I would talk to the young lady and I went to talk to her and she went 
out and called the police and she was arrested and put $100 bond on both 
of us and the next morning we went to Court and the girl was arrested 
and the charges against me were dismissed. | 

Q. Do you recall in January 1960 in Bridgeport you were arrested 
for Soliciting? A. Yes Sir, I remember that correctly. 

Q. What was it about? A. Nothing; a gentleman walked up and 
asked me a question and a police came behind him and said I was 


Soliciting. 


Q. What was the disposition? A. Dismissed Sir. 

Q. Again in Bridgeport, Connecticut in March 1960 you were 
arrested on a charge of keeping a house of ill fame; do you recall that ? 
A. Yes Sir I do. 

Q. What was the disposition? A. It was dismissed Sir. The 
landlady came up and told them that it wasn't my house. 

Q. Now let me go over the present violation. According to the 
record on July 12; 1960 you were arrested by the New Jersey State 
Police while driving on the New Jersey Turnpike; the car was searched 
and they found a German made semi-automatic in the glove compartment 


of the car and a clip of cartridges for the weapon in your pocket. Now 


first of all did you have permission to leave Connecticut and drive to 


New Jersey? A. No Sir I didn't; I called Mr. Markowski two or three 
times and I asked for permission and was told he was not in the office; 
so I called the probation officer in which Mr. Markowski is quite famil- 
iar with in Bridgeport and told the secretary the circumstances that I 
had to leave although I didn't talk to Mr. Murphy, and I left. 

Q. What were the circumstances under which you had to make 
this trip? A. I was called by Rosalee Davis of Florence; some of her 
relatives called and asked me to come to Rosalee that she wanted to 
see me because she was bad off sick so she was in a family way at the 
time and I was supposed to be the father of the child. So I went and 
the cop caught me on the Turnpike before I reached my destination. 

Q. What was the circumstances on your possession of the weapon ? 
A. We were unloading some stuff out of the Bar at Kenny's Bar & Grill 
over on Cresent Avenue when I get the call, and another gentleman 
helped me move this stuff. We had lost the license to the Bar and the 
Liquor Commissioner came by and said he would have to move every- 
thing out. The owner of the building wanted to clear the whole thing out 
so we loaded the car with glasses, clothing, jackets, aprons and every- 
thing else. I went down on the Jersey Turnpike and stopped to get gas 
and when I was gassing up and I went to pay for the man for the gas; 
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I have a book that I carry in my car of how much I spend and how much 
Learn. I reached in the glove compartment to get the book and I saw the 
gun and I didn't know what to do with the gun and I thought of throwing it 
away and I said I can't afford to throw it away so I disarmed the gun and 
I said if I disarm the gun it would show my honesty, and I didn't mean 

to do anything with the gun, so I put the clip down in the seat. I was 
going along down the road not speecing not breaking any laws, and I was 
pulled over by an unmarked car and he came up and wanted to see my 
license and I showed-them to him so he said "get out” sO when I went 

to get out of the car I put the clip under me when I stopped because I 
didn't want him to see it so he says were you taking that clip out of your 
pocket and I said no sir, so he says OK get out I want to shake the car 
down and he shook the car down and he found the weapon and he says 
the clip came out of my pocket and I said no sir it did not. He took me 
to a detective on the Jersey Turnpike back to New Brunswick and the 
detective called the naroctic agents from Trenton or Newark, I don't 
know which Sir. The naroctic agent was named Kennedy. He found out 
I was on parole and he says we will help you if you will promise us that 
you will help us about narcotics in Trenton. I says if I was caught with 
naroctics the parole board would violate me right away. ' They said we 
will have an alibi for them. I said my parole officer won't go for that. 
He says we will fix that, we will get you out new if you promise us you 
will find out who is the main man in New York they could buy it from 


and find out who is the main man in Jersey who usually he buys from. 


So desperately I said I would do my best. 

Q. Did you report the proposition of the Narcocs s Officer to 
your Probation Officer? A. No sir, I I did not; I got out. on bail the next 
day and I went back to Bridgeport but I could not get in touch with Mr. 
Markowski. I called his home and he wasn't there and the next day I 
went to work and I worked until late and I believe it was Thursday or 
Friday that Mr. Markowski was looking for me and I called Mr. Murphy 
the probation officer in Bridgeport and he told me he would tell Mr. 
Markowski I was trying to get in touch with him. The following week I 
saw Mr. Markowski and he was talking to me about it. I forgot to tell 
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him about the violation and about the proposition that the narcotics 
agents made to me. 

Q. You did submit a signed statement to Mr. Markowski in 
which you stated that you didn't know that you had the gun in the car 
until you were picked up by the New Jersey Police and also in that state- 
ment you stated that the girl you were going to visit was Rosalee Davis. 
A. Right Sir; wait a minute; part of it is correct now maybe we mis- 


understood or maybe I put it wrong to Mr. Markowski about the gun 


being in the car. I told him I didn't know the gun was in the car until 


I was on the New Jersey Turnpike when I stopped to get gas. The one 
that wrote the statement out to Mr. Markowski might have written it 
wrong. 

Q. However, in the statement you made to the New Jersey Police 
admitted unloading the weapon before you were picked up and you also 
stated that your girl friend name was Barbara Ford. A. Yes Sir that 
is correct Sir. 

Q. Do you want to explain why you used this name ? A. Because 
what Rosalee was down there doing I was afraid to tell the police and 
was afraid it would get a whole lot of people involved. 

Q. What was the final outcome of the charge in New Jersey for 
carrying the weapon? A. The final outcome the probation officer said 
it would be a $100 fine and he says due to the Federal people had a 
detainer lodged upon me that he would ask the Judge just give me time 
serve. I was given two months time to serve. 

Q. Are there any other statements you wish to make for the 
benefit of the parole board regarding this violation ? A. Only one thing 
Sir, I would like to make this statement that I went out and have taken 
my place into society and tried to make the best of it; I did accomplish 
a few things outside and I do hope I’m not violated although I understand 
this is a very serious crime to my original crime of having a gun; I 
have a young lady outside waiting on me and she has been very faithful. 
I pray that the Parole Board will consider my case and hope things work 
out in my favor again and I be put back on the streets to take up my 
place in society. 
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You will be given an hearing on the violation charge before the 
next meeting of the U.S. Board of Parole. 
/s/ Robert Thompson 


/s/ QO. Dainoff 
Caseworker 


[Filed September 12, 1961] 


UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
ROBERT THOMPSON 

Plaintiff 


v. Civil Action No. 2301-61 


RICHARD A. CHAPPELL, Chairman 
United States Board of Parole, 


Defendant 


) 
) 
) 
) 
) 
) 
) 
) 
) 


ANSWER TO MOTION FOR SUMMARY JUDGMENT 


Comes now the plaintiff by and through his attorney and in answer 
to the motion of the defendant for summary judgment states that there is 
a genuine issue as to material fact that exists in this case and the summary 
judgment should be denied for the reasons hereinafter set forth in the 
plaintiff's memorandum. 


/s/ A. Slater Clarke 
Attorney for Plaintiff 
210 Shoreham Building 
Washington 5, D.C. 
District 7-2840 


[Certificate of Service] 


[Filed September 12, 1961] 


MEMORANDUM IN SUPPORT OF ANSWER TO MOTION 
FOR SUMMARY JUDGMENT 

1. United States Circuit Court of Appeals for the District of Colum- 
bia, Appeal No. 16075, decided April 7, 1961, Glenn v. Reed, indicates 
the right of this plaintiff to be represented by counsel at the hearing 
before the Parole Board upon his alleged parole violation. 

2. The defendant has admitted in a summary judgment motion that 
such right was not granted to this plaintiff and attempts to cure the 
violation of this plaintiff's right by an allegation that subsequently he was 
offered the right to a rehearing at which time he was to be assisted by 
counsel. 

3. That the defendant fails to recognize that by reason of the case 
of Glenn v. Reed, supra that as an alleged parole violator, he is entitled 
to counsel at the time of his appearance before the Parole Board. It 
seems likewise that he would be entitled to the protection of our laws, 
including the right of representation by counsel at the time that his state- 
ment is taken by the case worker, which was submitted to the Parole 
Board as the basis upon which to revoke the parole of the plaintiff. An 
examination of the preliminary statement of the alleged parole violator 
filed herein by the caseworker clearly shows that the Parole Board had 
before it testimony and statements which were clearly inadmissible and 
which were highly prejudicial to the plaintiff's case. In particular, the 
statement shows that the alleged parole violator was asked about various 
times that he was arrested, notwithstanding the fact that the cases for 
which the alleged parole violator was arrested were dismissed. Such 
insinuations in the preliminary statement could not have helped but 
prejudice the minds of someone hearing the case and indicate to that 
person that this alleged parole violator had violated the law, when, in 
fact, he had not. 

4. That if the alleged parole violator is entitled to counsel at the 
time of the hearing before the Parole Board, he would likewise be entitled 
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to counsel at the time that his caseworker takes such a preliminary 
statement from him since the board's decision was predicated upon the 
information contained in the statement and such a statement contained 
inadmissible statements prejudicial to this plaintiff's case. 

5. And for such other and further reasons as may be brought to 
the attention of the Court on the hearing hereof. 


/s/ A. Slater Clarke | 
Attorney for Plaintiff 


* * * 


[Filed October 26, 1961] ; 
August 28, 1961 
TO WHOM IT MAY CONCERN 

I, the undersigned, J. D. Riggsby, Chief, Classification-Parole 
Officer, U.S. Penitentiary, Lewisburg, Pennsylvania, do hereby swear 
and affirm that on Wednesday, May 24, 1961, I advised inmate Robert 
Thompson, Register Number 16162-NE of his right to be represented by 
counsel at a Revocation Hearing. 

I submitted to him a statement whereby he could indicate whether 
or not he desired to be represented by counsel, and he refused to sign 
this statement. 


/s/ J.D. Riggsby 
Chief, Classification- Parole 


Sworn to and subscribed before me, O. Dainoff, Parole Officer, authorized 
by the Act of July 7, 1955, to administer oaths, (18 U.S.C. 4004) 


/s/ O. Dainoff 
Parole Officer 


[Filed November 9, 1961 
ORDER 


This Court, having considered the defendants’ Motion for Summary 


Judgment or, in the alternative, Motion to Dismiss, and it appearing to 
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the Court that no genuine issue as to any material fact exists and the 
defendants are entitled to a judgment as a matter of law, it is by the 
Court this 9th day of November, 1961; 

ORDERED that the defendant's Motion for Summary Judgment be, 
and it hereby is granted. 


/s/ Alexander Holtzoff 
JUDGE 


[Certificate of Service] 


[Filed November 16, 1961] 
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF APPEAL 


Comes now Robert Thompson, being first duly sworn according to 
law, depose and say that Iam the petitioner in the above entitled case, 
and submitts this memorandum in support of notice of appeal notarized 
and forwarded to the Court on October 30, 1961 in conjunction with 
Case No. C.A. 2301-61 and in support thereof states as follows: 

1. The District Court erred in dismissing the complaint, the com- 
plaint was not, and is not moot. 

2. The United States Court of Appeals for the District of Columbia 
Circuit held in the case of Glenn V. Reed that, "It's no use offering a 
man counsel after he has been in jail illegally for seventeen months.” 

3. Judge Henry W. Edgerton of the United States Court of Appeals 
for the District of Columbia Circuit said of the Glenn case supra, ''Though 
it cannot undo the wrong, we think we should order Glenn released. 

4. The fact in the Glenn case supra, was to violate a parolee with- 
out advising parolee of his rights, or to deny parolee right to counsel, 
made the violation invalid. The circumstances that caused the warrant 
to be issued, were not the facts which rendered the violation invalid. 

5. In the instant case, petitioner was not advised of his rights, but 
made a specific request for counsel, and was denied of this request. 

6. The United States Board of Parole has confirmed petitioner's 
allegations at no# 6 of their papers entitled, ''Statement of material facts 


as to which there is no genuine issue." 
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”, Petitioner submitted to his court appointed attorney, Mr. A. 


Slater Clarke valuable information which was withheld by Mr. Clarke, 

to wit: "A letter stating that witnesses for petitioner had been approached 
by officials. TE These witnesses had been intimidated to a point of fear, 
and because of this, your petitioner was unable to obtain an affidavit." 

8. If petitioner had not been denied the requested counsel, these 
and other pertinent facts could have been properly presented in peti- 
tioner's behalf. 

In view of all the foregoing, petitioner prays that this most 
Honorable Court may grant the relief sought and such other relief as 
may be granted. Petitioner will ever pray. | 

Respectfully submitted 

/s/ Robert Thompson 

Petitioner Pro Se 

CERTIFICATE OF SERVICE 

I Robert Thompson, Petitioner Pro Se certify that I have this 13 day of 
November 1961 forwarded a copy of the foregoing to Mr. Richard A. 
Chappell Chairman of the United States Board of Parole at his office, 
101 Indiana Ave. N.W. Washington 1, D.C. 

/s/ Robert Thompson 


200 - 19th Street S.E. 
Washington, D. C. 


[JURAT dated November 13, 1961] 


